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IN THE COURT OF  ADDL. SESSIONS JUDGE(FTC)
 SONITPUR :: TEZPUR

PRESENT:   SMTI CR GOSWAMI
             ADDL SESSIONS JUDGE ( FTC ) 
             SONITPUR :: TEZPUR

     S  ESSIONS CASE NO. 167 OF 2009  
CORRESPONDING TO GR CASE NO 1247 of 2008

U/S 304-B/302 OF IPC

              STATE OF ASSAM

                    -   VERSUS -            

               MD JAMIR ALI   .. ..   ACCUSED PERSON  

                

Appearance

Sri KR Adhikari, Ld. Addl. PP  : For the State.

 Sri AK Sharma, Ld Advocate    : For the accused person.

Date of framing charge      :         06-11-2009 & 14-03-2011.

Date of evidence : 11-01-2010, 15-03-2010, 
                                                                               20-05-2011, 06-07-2011,
                                                                               18-02-2012, 30-03-2012. 

                             
Date of argument     :  28-04-2012

Date of judgment             :        09-05-2012



2

J  U  D  G  M  E  N  T

1. The prosecution case as narrated in the FIR which was lodged by Md 

Abdul Hussain on 25-07-2008 is that on 24-07-2008 at about 11 PM his younger sister 

Nasima Khatun committed suicide due to the torture made on her by her husband 

Jamir Ali demanding dowry since the date of their marriage. Nasima was married by 

Jamir Ali about four years ago. It was suspected that it was a pre-planed murder. 

 

2. On the basis of the FIR police registered a case, started investigation 

and  after  completion  of  investigation  charge  sheet  was  submitted  against  the 

accused person under section 304-B of IPC.

3. The accused person appeared before the Court of the SDJM(S), Tezpur 

but  as  the  offence is  exclusively  triable  by  the court  of  Sessions,  the  learned 

SDJM(S), Tezpur committed the case to the court of Sessions, Sonitpur, Tezpur. On 

being transferred the case for disposal, the accused person appeared before this 

court and faced trial. Initially charge was framed against the accused person under 

Section  304-B  IPC  and  some  prosecution  witnesses  have  been  examined  and 

discharged  after  cross.  But,  in  view  of  the  order  dated  22-11-2010  passed  by 

Hon’ble Supreme Court of India in Special Leave Petition(Crl) No 9507/10 (entitled 

Rajbir @ Raju and Anr -vs- The State of Hariyana) under Section 302 IPC by order 

dated 14-03-2011 was added along with Section 304-B IPC and accordingly, another 

charge was framed against the accused person under section 302 of IPC. Charge 

was read over and clearly explained to the accused person to which he has pleaded 

not guilty and claimed for trial.

4. After  addition  of  new  charge  under  Section  302  IPC,  the  learned 

defence Counsel further cross-examined the prosecution witnesses except MO who 
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were already examined. In course of hearing, total eight witnesses including the 

MO & IO are examined by the prosecution. The accused person is examined under 

section 313 CrPC.

5. After hearing the learned Counsel of both sides, as the accused is not 

acquitted under section 232 Cr PC, defence evidence is called for, but the accused 

declines to adduce evidence.

6. Heard argument from both sides.

POINTS FOR DETERMINATION :

1. Whether on 24-07-2008 the accused person 

committed  murder  of  Nasima  Khatun  by 

administering poison for dowry ? & 

2. Whether the accused person on 24-07-2008, 

committed murder  by intentionally  causing 

death of Nasima Khatun ? 

               DECISION & REASONS THEREOF

7. In  a  case  of  Section  304-B  IPC,  the  prosecution  must  prove  the 

presence of the following ingredients: 

i)  The death of a woman must have been caused by burns  or bodily injury 

or otherwise than under normal circumstances;

ii)  Such death must have occurred within seven years of her marriage;

iii) Soon before her death, the woman must have been subjected to cruelty 
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or harassment by her husband or by relatives of her husband. 

iv)  Such cruelty or harassment must be for or in connection with demand for 

dowry; 

v)   Such cruelty or  harassment is  shown to have been meted out to the 

woman since before her death.  

8. In this case in hand, the accused himself in his statements recorded 

under Section 313 CrPC has stated that prior to six years of the occurrence, their 

marriage was performed. Hence, ingredients No 2 is very much present in this case. 

Therefore, to satisfy whether the other ingredients are present or not we have to 

analysis the evidences adduced by the prosecution witnesses. 

9. The medical officer who performed the Post Mortem examination on 

the dead body of deceased Nasima Khatun on 26-07-2008 has stated that frothy 

secretion from nostril and mouth. The other organs were healthy. No sign of injury 

found  on  her  body.  It  was  suspected  to  poisoning  and  hence,  visceras  were 

preserved for Forensic Laboratory Examination. The cause of death could not be 

ascertained  and  hence,  visceras  were  preserved  for  Forensic  Laboratory 

Examination. 

10. The Sr  Scientific  Officer,  Toxicology  Division  Dr  Samudra Baishya is 

examined as PW6. He has stated in his examination-in-chief that on 02-02-2009 

while he was working a Scientific Officer, Toxicology Division, FSL, Guwahati he 

received a parcel from the director of Forensic Science Laboratory which was sent 

by  the  Superintendent  of  Police,  Sonitpur,  Tezpur  in  connection  with  Jamuguri 

Police Station Case No 56/08 under Section 304-B IPC. On opening the parcel, he 

found four exhibits which was marked by him as follows: 
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1. One glass jar containing stomach and its contents marked by him as Ext. Tox-

72(a).

2. One glass jar containing part of liver, marked by him as Ext.  Tox-72(b).

3. one glass jar containing kidney, marked by him as Ext. Tox-72(c) &

4. one plastic bottle containing sample of preservative saline water, marked by 

him as Ext. Tox- 72(d).

As per his opinion, he did not find any poison in Ext. Tox- 72(a), Tox-

72(b) and Tox-72(c). 

Therefore, the allegation levelled against the accused person that the 

accused administered poison to the deceased is nullified by the Forensic Laboratory 

Examination Report. 

11. Therefore, to ascertain as to why and how Nasima died, the evidences 

adduced by the prosecution witnesses have to be scrutinized. 

12. One Musstt Khasban Nessa is examined as PW1. She has stated in her 

examination-in-Chief that she knew both the accused and the deceased as they are 

her neighbours. Deceased was the wife of the accused. During the lifetime, there 

was a good relationship in between accused Jamir and his wife Nasima. They did 

not  make  any  quarrel  in  between  them.  This  witness  declared  hostile  by  the 

prosecution. 

In her cross-examination by defence, she has stated that at the time 

of occurrence, they were affected by flood and on that day, the son of the accused 

was in the house of his grandfather Abdul Aziz who resided in a different village. 

Crossing the flood water Nasima came to her house in search of a match box. At 
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that time, she was in their cowshed cleaning paddy. On call of Nasima, she went to 

her, but,  before giving her the match box Nasima fell down. No conversation was 

taken place in between Nasima and her. Seeing Nasima in unconscious state, she 

made hue and cry. Hearing her cry, accused Jamir came to her house. Yunus & Jalal  

followed Jamir and Abdul Aziz also came and found Nasima in unconscious state. 

Jamir  took  his  wife  to  his  house  in  unconscious  state.  At  that  time,  the  wild 

elephant had also started tortured on those flood affected people. Out of fear of 

wild elephant, Nasima wanted to set fire and so, she went to her in search of 

match  box. As the accused could not find out any vehicle, Mojibur and Yunus went 

again in search of vehicle by taking a boat. At  that time, the accused and his 

parents were sitting near Nasima. Mojibur and Yunus also returned home as they 

also  could  not  find  out  any  vehicle  and  then  they  came to  know that  Nasima 

already died. 

On the next day, police came and took the dead body of Nasima to the 

Hospital for Post Mortem examination. To her knowledge, the accused took care of 

his wife and no quarrel was taken place in between accused and deceased. They 

were living peacefully as  husband and wife. The accused was maintaining good 

relationship with his in-laws family also. She has further stated that she did not 

made any statement before the police as read out by the Govt. Pleader. She could 

not say the cause of death of Nasima, but, prior to death, Nasima told her that she 

was  suffering from High Pressure.  Before the alleged date of  occurrence,  also, 

sometimes Nasima fell down being unconscious. 

13. The  aforesaid  Yunus  Ali  is  examined  as  PW3.  Corroborating  the 

statement of PW1, he has also stated that hearing the hue and cry of Khasban he 

came to her house and saw Nasima in her house. Then, he accompanied with other 

went to the house of parents of Nasima and informed them about the occurrence. 
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Khasban was the neighbour of Nasima. Nasima called her as grandmother(Nani). 

From the house of Khasban accused took Nasima to his house. 

In his cross-examination, he has stated that the accused and his wife 

were living peacefully and out of their wedlock two children born. He never heard 

any  quarrel  in  between  the  accused  and  the  deceased.  Deceased  Nasima  was 

suffering from High Pressure. On the date of occurrence, Nasima went to the house 

of Khasban for a match box. At that time their village was under flood. Nasima 

went to the house of Khasban crossing those flood water. In the house of Khasban 

as her pressure became high, she fell down and died. On that day till 8 PM, Jamir 

treading out of the grain by cattle in his house. AbdulAziz and Abdul Hussain, father 

and brother of the deceased respectively came to the house of the accused on the 

date of occurrence. 

14. Father of the deceased Abdul Aziz is examined as PW4. He has stated 

in  his  examination-in-chief  that  prior  to  two  years  of  the  death,  Nasima  was 

married by the accused. On the night of occurrence at about 10-30 PM he was 

informed that  something was happened to Nasima. Then he went to the house of 

the accused by a boat. He found Nasima in the house of Jalal and Yunus. Khasban 

was also residing in that house. He saw bleeding through the nostrils  and froth 

coming  out  through  mouth  of  Nasima.  He  suspected  that  Jamir  killed  Nasima. 

Sometimes assault took place between accused and Nasima. But, he could not say, 

the cause of that assault. Nasima did not inform him anything.  

In his cross-examination, he has stated that Yunus and Jalal informed 

him in his house that Nasima was lying in dying state in the house of Khasban. The 

house of Jamir is situated at a distance of 4/5 nol from the house of Jalal. At the 

time of occurrence, the male child of the accused was with him and the female 
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child was with the accused. Along with him, his wife Khairul Nessa, elder son Abdul 

Kasem and grand son, Rajib also went to the place of occurrence. He also went 

along with Jalal in search of vehicle to take the deceased to hospital, but, they 

could not find out any vehicle. He has denied that he did not state before the IO 

that he saw blood was oozing through the nose and froth was coming from mouth of 

Nasima and he suspected the accused, for the death of Nasima. He has further 

stated that about one week of the occurrence, the deceased went to his house 

along with her son. After the marriage, the accused and the deceased very often 

went to his house and he also visited their house sometimes. Both accused and the 

deceased  took  care  of  him.  Nasima  never  informed  him about  any  occurrence 

allegedly taken place in between them. He has further confirmed that he did not 

see any assault caused by the accused on his daughter Nasima.   

15. The brother of the deceased (son of PW4) Abul Hussain is examined as 

PW5. He has stated in his examination-in-chief that after the marriage, the accused 

demanded  money  and  articles  from  the  paternal  house  of  Nasima.  Once  the 

accused sent Nasima to their house to bring an amount of Rs. 10,000/-, but, as they 

could not  collect  the same Nasima had to stay  in  their  house  for  about  three 

months. Thereafter, he gave money to the accused through his brother-in-law Abdul 

Mazid.  On  demand  of  the  accused,  once  a   pair  of  bullock  also  given  to  the 

accused. Though he is  residing at  Tezpur, he collects the information about his 

sister  from  his  father.  Generally,  his  father  informed  him  that  she  was  living 

peacefully. About 3 /4 years ago one night his father informed him that Nasima was 

not well, then he asked his father to provide her treatment. Going to the house of 

the accused, his father again informed him by telephone that no treatment could 

be provided to Nasima due to non-availability of doctor. On the next morning he 

went to the house of the accused and  saw the dead body of his sister. He then 

lodged the FIR. He found the dead body of his sister was lying alone. Neither the 
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accused nor any of his family members was found along with the deceased. So, he 

suspected that it was a pre-planed murder of the accused. 

 

In his cross-examination, he has stated that he is residing at Tezpur for 

last 10 years. The  marriage of his sister along with the accused was arranged by his 

father. He had no consent in the marriage because accused was his brother by some 

relation. He did not made any altercation though his father arranged the marriage 

without his consent. He was present in that marriage. After the marriage, he went 

to the house of the accused for several times. About one year of the occurrence, 

the accused shifted to another house by constructing himself. But, he did not go to 

that house prior to the occurrence. He has admitted that he did not state before 

police about the demand of dowry by the accused. He suspected that the accused 

killed his sister by pre-planing. He has admitted that at the time of occurrence, the 

surroundings  of  the  accused  were under  flood.  He has  denied that  during that 

flood, hearing the arrival of wild elephant his sister attacked with stroke and as a 

result she died. 

16. PW 7 & 8 are the investigation officers. PW8 in his cross-examination 

has confirmed that Abul Hussain(PW5) did not state before him that an amount of 

Rs.10,000/- was paid to Jamir Ali. He also confirmed that Abdul Aziz(PW4) did not 

state before him that he found the deceased in the house of Jalal & Yunus, he went 

there by a boat, he saw blood was oozing from the nostril and froth was coming 

from the mouth of Nasima, he suspected the accused for the death of Nasima. 

17. From the above discussions of the prosecution witnesses, it is found 

that according to PW1 & 3 who are the neighbourers of the accused as well as the 

deceased, there was a good relationship in between the accused and the deceased 

as husband and wife and they neither saw nor heard any quarrel in between the 
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accused  and  the  deceased.  Both  of  them  have  stated  that  the  deceased  was 

suffering from high blood pressure. PW4, the father of the deceased also supported 

the evidences of PW1 & 3 by stating that after the marriage, the accused and the 

deceased frequently went to his house and he also visited the house of the accused 

sometimes. Both accused and the deceased took care of him and Nasima never 

informed him about  any  unpleasant  occurrence  allegedly  happened in  between 

them. About one week of the occurrence also, the deceased along with her son 

went to his  house.  He did not see any assault  by the accused on his  daughter 

Nasima. 

PW4 in  his  examination-in-chief  has  stated  that  he  saw blood  was 

oozing through the nostril and froth was coming from the mouth of the deceased 

and he suspected the accused for the death of his daughter. But, he has made those 

statements for the first time before the Court. He did not made such statements 

before the investigating officer in his statements recorded under Section 161 CrPC. 

According to PW5, the accused demanded dowry and once he demanded an amount 

of Rs.10,000/- and as they could not collect the same, the deceased had to stay in 

their house for about three months. Thereafter, he gave the said amount of Rs. 

10,000/- to the accused through his brother-in-law Abdul Mozid. But, PW5 has not 

made that statement before the IO in his statement recorded under Section 161 

CrPC.  The statements  of  PW5 regarding  demand of  dowry  and  payment  of  Rs. 

10,000/-  to the accused is not supported by PW4, the father of the deceased. 

According  to  the  PW5 he  is  living  at  Tezpur  for  last  ten  years  and  he  always 

collected  the  information  about  his  sister  from  his  father.  According  to  the 

father(PW4) he very often visited to the house of the accused. But, his daughter 

never reported him about any unpleasant incident caused by her husband to her. If 

the  accused  had  demanded  any  dowry  then  to  that  effect  the  father  of  the 

deceased who had a visiting terms with the accused and the deceased, is the best 
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person to depose about that demand. But, PW4, has not made a single whisper 

regarding any demand of dowry or any harassment or cruelty caused by the accused 

on his daughter, the deceased. 

The deposition of PW5 makes it clear that he has no good relationship 

with the accused as he had no consent in their marriage. Therefore, the evidence 

adduced by PW5 cannot be relied without corroboration. 

Therefore, the evidences adduced by the prosecution fails  to show 

that  soon  before  the  death  of  Nasima,  she  has  been  subjected  to  cruelty  or 

harassment by her husband or any other relative by demanding dowry and soon 

before her death such cruelty or harassment was shown to have been meted out to 

Nasima by the accused. 

18. In response of an offence under Section 304-B IPC, the Court has a 

statutory compulsion, merely on the establishment of two factual positions that : 

1. death  of  a  wife  should  have  occurred  otherwise  then  under  normal 

circumstances within seven years of her marriage;

2. soon  before  her  death  she  should  have  been  subjected  to  cruelty  or 

harassment  by the accused in  connection with  any demand for  dowry to 

presume that the accused has committed dowry death. The burden is on the 

accused to disprove it. If  he fails to rebut the presumption, the Court is 

bound to act on it. 

But, in this case in hand, admittedly, death was occurred within seven 

years of her marriage. Though the cause of death is not known to anybody but, 
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according to the prosecution witnesses, she was suffering from high blood pressure. 

The prosecution has failed to raise any presumption that accused has committed 

dowry  death  the  cruelty  and  harassment  on  his  wife  soon  before  her  death 

subjecting in connection with demand for dowry. As the prosecution fails to raise 

the presumption, there is no question of disprove the same. Hence, the death of 

Nasima do not attract the provision of Section 304-B IPC.

Admittedly, Nasima died on the alleged date of occurrence all of a 

sudden. Though it was suspected that she was administered poison by the accused, 

the Forensic Examination Report gave negative reply to it. There is nothing on the 

record to show the actual cause of death of the deceased. As per the prosecution 

witnesses, she suddenly fell down, became unconscious and died. According to the 

prosecution witnesses, the deceased was suffering from high blood pressure and 

admittedly at the time of occurrence, the deceased and her all surroundings were 

under flood and on the night of occurrence wild elephants have also appeared in 

their village. The cause of death is shown by the prosecution witnesses as attack by 

stroke due to high blood pressure. None of the prosecution witnesses has made a 

single whisper that the accused person administered poison to the deceased. None 

of the prosecution witnesses have made any statements  regarding the death of 

Nasima foar the act of the accused person.  

So, the charge framed against the accused person under Section 302 

IPC also not attracted. 

19. The foregoing  discussions,  show that  the  prosecution  has  failed  to 

bring home the guilty of the accused person either under Section 304-B IPC or 

under Section 302 IPC beyond all reasonable doubt. Therefore, the accused person 

is acquitted and set at liberty forthwith. 
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20. The bail  bond with surety of the accused be extended for  another 

period of six months from today under section 437 A Cr PC.

21. Furnish  a  copy  of  this  judgment  to  the  District  Magistrate,  under 

Section 365 of the CrPC.

Given under my hand and Seal of this Court on this 9th day of May, 

2012.  

         

                                                                 
                                                                   (CR Goswami)

                                                                                           Addl Sessions Judge (FTC)
                                                                                                    Sonitpur, Tezpur
Dictated & corrected by me :-

      (CR Goswami)
Addl Sessions Judge (FTC)
       Sonitpur, Tezpur  

                                                      

 Typed by me :-

Pori Das. Steno.


